IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF COLORADO

In re:

ADAM AIRCRAFT INDUSTRIES, INC.
EIN: 161643299,

Case No. 08-11751 MER
Chapter 7

N N Nt N N N’

Debtor.

RESPONSE TO OBJECTION CONCERNING
' FIRST INTERIM APPLICATION OF LINDQUIST & VENNUM P.L.L.P.
FOR ALLOWANCE OF COMPENSATION AND
REIMBURSEMENT OF EXPENSES

Lindquist & Vennum P.LL.P (“L&V” or “Applicant”), as counsel for Jeffrey A.
Weinman, the Chapter 7 Trustee (the “Trustee”), for its Response to Objection Concerning First
Interim Application for Allowance of Compensation and Reimbursement of Expenses (this
“Response”), states:

1. The objection to L&V’s First Interim Application for Allowance of Compensation
- and Reimbursement of Expenses (the “Interim Fee App”), filed by Robert Scoggin (“Scoggin”),
is intended to hold L&V’s legitiﬁate fees hostage to his own uncertain claim for an
administrative expense. Scoggin has no allowed or allowable claim for an administrative
expense in this bankruptcy case, whether in his own right or on behalf of a class of other former
employees. At most, Scoggin and any putative class have garden-variety prepetition cléims that

are junior in right to all proper administrative expenses.
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2. Despite Scoggin’s i‘ntimations otherwise in his objection, it is not the Trustee who
has “raised the specter of an administratively insolvent estate.” Scoggin can blame only himself
— he is the one who filed proof of claim for more than $11 million and commenced an adversary
proceeding seeking allowance of that $11 million claim as an administrative expense. The
record in this case clear thgt the Trustee sold substantially all of the Chapter 7 estate’s assets for
$10 million. It is those two simple figures that conjure Scoggin’s specter, not the Trustee.

3. Counsel is well aware that an inferim fee award in any bankruptcy case may be
subject to equitable disgorgement and “reexamination and adjustment during the course of the
case.” Callister v. Ingersoll-Rand Fin. Corp. (In re Callister), 673 F.2d 305, 307 (10th Cir.
1982). That bis a known quantity in the calculus of representing debtors and trustees in
bankruptcy.

4. Here, however, the request for approval of $587,834.00 in fees and $25,205.65 in
costs from the February 15, 2008, petition date through September 30, 2008, to be allowed as an
administrative expenses is limited in light of the prior stipulations between the Trustee and the
Debtor’s senior secured lender. Under the cash collateral stipulation and order (docket entries
numbered 87 and 142), L&V’s fees and expenses up to $375,000.00 are payable from the
lender’s collateral proceeds — not from general estate funds that would go to other administrative
expense claims.'

5. A fundamental point lost on Scoggin is that “surcharges and administrative

expenses under the Bankruptcy Code are distinct charges against estate property that serve very

1 The $375,000 cap in the cash collateral stipulation is almost precisely equal to L&V’s fees and expenses through
the sale closing date, which totaled $376,779.44.
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different purposes.” Rappaport & Segal v. Miller (In re Inteliquest Media Corp.), 326 B.R. 825,
832 (B.A.P. 10th Cir. 2005). Whereas professional compensation as an administrative expense
“is an assessment against the estate as a whole . . . a surcharge under 11 U.S.C. § 506(c) is . . . an
assessment against a secured party’s collateral . . ..” Id. Administrative claimants other than the
Trustee cannot surcharge a creditor’s collateral under § 506(c). Hartford Underwriters Ins. Co.
v. Union Planters Bank, N.A., 530 U.S. 1, 14 (2000).

6. Here, the Court has approved the stipulations with the Debtor’s lender authorizing
the agreed § 506(c) surcharge for L&V’s fees through the sale of substantially all of the estate’s
assets. That same stipulation provides that the estate will receive a minimum carve-out for the

‘benefit of the estate — free and clear of the lenders’ secured claims — of 9% of the net sale
proceeds. Although the precise amount of that carve-out is not yet known, it is estimated that the
estate will received something on the order of $800,000.00 free and clear to pay unsecured
creditors and general, non-sale related, administrative expenses. Such agreements for carve-outs
and use of collateral for professional fees “are the warp and woof of reorganization practice.”
Costa v. Robotic Vision Sys., Inc. (In re Robotic Vision Sys., Inc.), 367 B.R. 232, 237 (B.A.P. 1st
Cir. 2007).

7. In light of the surcharge for L&V’s fees, just $238,039.65 of L&V’s fees and
costs are “true” administrative expenses under § 503(b) that, in the event of administrative
insolvency and if the equities so require, may be allocated equitably on a pro rata basis among

other claimants holding allowed administrative claims. Compared to the carve-out, the estate is
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nowhere near administrative insolvency at this point, with a more than half-million dollar
cushion.

8. Of course, Scoggin’s counsel has made no secret of the fact that they intend to
seek payment of their own fees from the estate as an administrative expense (most likely on what
they hope is a significant contingency fee based on the $11 million proof of claim). As of today,
however, Scoggin holds his own individual proof of claim and nothing more. That claim is for
all of $13,973.08 — hardly enough to cause administrative insolvency, even if it were presumed
to be allowed as an administrative expense today. See In fe Kaiser Steel Corp., 74 B.R. 885, 891
(Bankr. D. Colo. 1987) (allowing interim compensation based on current state of record as to
administrative solvency).

9. The law as to mandatory or discretionary disgorgement, briefed by Scoggin in his
Objection, has little application at this stage of the case, particularly since Scoggin does not hold
an allowed administrative expense claim for anything. By its nature, “[d]isgorgement is a harsh
remedy, one that should be applied only when mandated by the equities of the case.” In re
Anolik, 207 B.R. 34, 39 (Bankr. D. Mass. 1997). Whether disgorgement is necessary is a
decision to be made on a case by case basis. Id.; see also In re Barron, 73 B.R. 812, 815 (Bankr.
S.D. Cal. 1987) (recognizing that interim compensation awards aré subject to “flexible structure
[to] accommodate the special circumstances of each case and achieve equitable results.”).
“Compelling circumstances” must exist to warrant discretionary disgorgement of interim fees in
an administratively insolvent Chapter 7 case. In re Kids Creek Partners, L.P., 236 B.R. 871, 875

(Bankr. N.D. Ill. 1999) (requiring disgorgement of interim compensation in Chapter 7 case to
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pay “superpriority” claims that primed general Chapter 7 administrative expenses); see also In re
LTV Steel Co., Inc., 288 B.R. 775, 779 (Bankr. N.D. Ohio 2002) (noting that disgorgement is
appropriate only in “extreme situations”).

10. Precluding interim compensation until all administrative expenses in a case are
known and allowed creates a disincentive for bankruptcy professionals to work for the benefit of
creditors and administrative claimants alike. Nothing in the Bankruptcy Code precludes
compensation on an interim basis pending a determination of whether all administrative claims
will be paid. In fact, the Bankruptcy Code expressly authorizes interim compensation “to
prevent bankruptcy professionals from having to wait until conclusion of the bankruptcy case for
compensation and reimbursement.” Kids Creek, 236 B.R. at 875. On the record in this Chapter
7 case as it exists today, the interim compensation should be awarded to L&V, subject to any
further order of the Court, as is always the case.

WHEREFORE, for all of the foregoing reasons, Lindquist & Vennum P.L.L.P. requests
that the Court summarily overrule Scoggin’s objection, award the interim fees and expenses, and

authorize the Trustee to make disbursements from estate funds available.
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Dated this 15" day of December, 2008.

LINDQUIST & VENNUM P.L.L.P.

. sk

John €. Smiley, #16210
Theodore J. Hartl, #32409
600 Seventeenth Street
Suite 1800 South
Denver, Colorado 80202-5441
Telephone: (303) 573-5900
Facsimile: (303) 573-1956
E-mail: jsmiley@lindquist.com
E-mail: tharti@lindquist.com

Attorneys for Jeffrey A. Weinman, as Chapter 7 Trustee
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CERTIFICATE OF SERVICE

I hereby certify that on this 15" day of December, 2008, a true and correct copy of the
foregoing RESPONSE TO ROBERT SCOGGIN’S OBJECTION TO FIRST INTERIM
APPLICATION OF LINDQUIST & VENNUM P.L.L.P. FOR ALLOWANCE OF
COMPENSATION AND REIMBURSEMENT OF EXPENSES was deposited in the
United States mail, postage prepaid, addressed to the parties on the attached list:

F. Brittin Clayton
633 17" Street, Suite 2200
Denver, CO 80202

Rene S. Roupinian
3 Park Ave. 29" Floor
New York, NY 10016

A

- /s/ Laura Lée Rippe
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Theresa W. Bangert

Sheppard Mullin Richter & Hampton LLP
333 South Hope Street

48" Floor

Los Angeles, CA 90071-1406

Thomas C. Bell
1550 17" Street, Suite 500
Denver, CO 80202-1500

Bart B. Burnett

1775 Sherman Street
31° Floor

Denver, CO 80203-1100

F. Britton Clayton III
6333 17th St.

Ste. 2200

Denver, CO 80220

David Galle

45 S. 7" Street

Suite 3300

Minneapolis, MN 55402-1650

Theodore J. Hartl

600 17™ Street

Suite 1800 South
Denver, CO 80202-5441

Jason L. Johnson

370 17" Street

Suite 4700

Denver, CO 80202-5687

Daniel C. Kogovsek

Daniel C. Kogovsek, Attorney at Law
P.O. Box 335

Pueblo, CO 81002-0335

Harrie F. Lewis

600 17" Street

Suite 1800-S

Denver, CO 80202-5441

Lino S. Lipinsky de Orlov
730 17th St.

Ste. 730

Denver, CO 80202-3504

Lawrence Bass

1700 Lincoln Street
Suite 4100

Denver, CO 80203-4541

James E. Brown, Esq.

James E. Brown & Associates, P.C.
1350 Seventeenth Street, Suite 306

Denver, CO 80202

M. Frances Cetrulo

370 17" Street

Suite 4800

Denver, CO 80202-5698

Brent R. Cohen

1200 17" Street

Suite 3000

Denver, CO 80202-5855

Richard S. Gast

323 S. College Ave.

Suite 1

Fort Collins, CO 80524-2845

Steven J. Heim

50 S. 6" St.

Suite 1500

Minneapolis, MN 55402-1498

Elizabeth M. Keenen
1125 17th Street
Suite 600

Denver, CO 80202

Jeffrey C. Krause

Stutman Treister & Glatt, P.C.
1901 Avenue of the Stars

12 Floor

Los Angeles, CA 90067

Michael T. Lewis
P.O. Box 2430
Oxford, MS 38655

Brian A. Magoon

1099 18" Street

Suite 2600

Denver, CO 80202-1937

Howard J. Beck

3025 S. Parker Rd.
Suite 200

Aurora, CO 80014-2916

Blair Bruce
211 Florence
Tomball, TX 77375-6635

Robert D. Clark
100 Third Street
Castle Rock, CO 80104-2425

Carl A. Eklund

1225 17™ Street

Suite 2300

Denver, CO 80202-5535

Robert A. Greenfield

1901 Avenue of the Stars

12" Floor

Los Angeles, CA 90067-6001

Douglas W. Jessop

303 E. 17" Ave.

Suite 930

Denver, CO 80203-1262

John C. Knudsen

1120 Lincoln Street
Suite 1300

Denver, CO 80203-2140

Joel Laufer
5290 DTC Pkwy, Suite 150
Englewood, CO 80111-2764

Lino S. Lipinsky de Orlov
1875 Lawrence Street
Suite 200

Denver, CO 80202-1847

Jeffery O. McAnallen
1700 Lincoln Street
Suite 4000

Denver, CO 80203-4540



Harold G. Morris, Jr.
600 17™ Street

Suite 1800 South
Denver, CO 80202-5441

Jaasi J. Munanka

1470 Walnut Street, Suite 200

Boulder, CO 80302-5335

George Rosenberg
5334 S. Prince Street
Littleton, CO 80166-0001

Frank J. Schuchat

1900 Wazee Street
Suite 300

Denver, CO 80202-1259

John C. Smiley

600 17" Street

Suite 1800-S

Denver, CO 80202-5441

U.S. Trustee
999 18™ Street, Suite 1551
Denver, CO 80202

Jeffrey A. Weinman

Weinman & Associates, P.C.

730 17" Street, Suite 240
Denver, CO 80202

John F. Young

1700 Lincoln Street
Suite 4000

Denver, CO 80203-4540

Robert L. Isbell

2330 N. Oliver St.

Apt. 210

Wichita, Kansas 67220

CB Technical Sales, Inc.
348 Staples Rd.
Easton, CT 06612

Paul Moss

999-18th St.

Ste. 1551

Denver, CO 80202-2415

Timothy R. Odil
1875 Lawrence Street, Suite 200
Denver, CO 80202

Ronald G. Rossi

1200 17™ Street

Suite 2400

Denver, CO 80202-5858

Stephen B. Selbst

McDermott Will & Emery LLP
340 Madison Ave.

Attn: Stephen B. Selbst

New York, NY 10022

Matthew A. Stratton

Harvey Siskind, LLP

4 Embarcadero Center, 39" Floor
San Francisco, CA 94111-4115

Todd L. Vriesman

1775 Sherman St.

21* Floor

Denver, CO 80203-1100

Risa Lynn Wolf-Smith
555 17™ Street

Suite 3200

Denver, CO 80202-3921

SPF Mgt Co., LLC

Attn: Mr. Larry D. Sutton and

Mr. Brent A. Sutton

14620 N. Nebraska Ave., Building B
Tampa, FL 33613

Joseph K. Walker
P.O. Box 3586
Avon, CO 81620

Erik Carlson
4503 Crowne Lake Circle
Jamestown NC 27282

Steven T. Mulligan
4582 S. Ulster St. Pkwy.
Suite 1650

Denver, CO 80237-2686

Rochelle N. Rabeler
555 17™ Street, Suite 3200
Denver, CO 80202-3921

Randall F. Scherck

7701 Forsyth Blvd.

Suite 400

Clayton, MO 63105-1818

David A. Shore
5347 S. Valentia Way, Suite 100
Greenwood Village, CO 80111-3107

Gerald H. Suniville

VanCott, Bagley Cornwall & McCarthy
36 S. State St., Suite 1900

Salt Lake City, UT 84111-1478

Sara E. Walsh

Lathrop & Gage L.C.

370 17" Street, Suite 4650
Denver, CO 80202-5607

Richard H. Wyron
1152 15™ Street, N.W.
Washington, D.C. 20005-1723

AirdM, LLC

Attn: Michael Ellis — President
1222 Wyndham Hill Lane
Southlake, TX 76092-9309

Ronald McElroy
967 W. Bailey Road
Naperville, IL 60565

Steven Patrick
10086 Bluffmont Lane
Lone Tree, CO 880124



Roy L. Prange, Jr., Esq.

Quarles & Brady LLP

33 East Main Street

P.O. Box 2113

Madison, Wisconsin 53701-2113



